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A journey of compliance
Ensuring compliance in an ever changing landscape

At PayStream we have been providing accountancy and umbrella services to contractors for over 20 years, and 
in that time we have seen considerable changes in the contracting landscape and the regulations affecting those 
that work in the industry. 

We have worked hard to be recognised as a truly compliant provider and one that agencies can trust with their 
contractors. Compliance has always been key to us but in the early days it was frustratingly a more difficult 
message to deliver as the supply chain was not really interested in how contractors got paid so long as they did 
get paid. And many contractors were understandably attracted by schemes that promised a higher take home 
pay.

But the welcome introduction of legislation (with financial consequences for the supply chain) and more visible 
enforcement from HMRC has changed the landscape and put compliance at the top of the agenda for many 
companies. Advisors understand that company valuations can be substantially impacted by dealing with a non-
compliant provider and contractors don’t want to be looking over their shoulders and seeing HMRC in the rear 
view mirror. 

So let’s look in a little more detail at the key milestones in our compliance journey.
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The first big change - MSC legislation (2007)
The Managed Service Company (MSC) legislation was introduced in 2007 but before that there was a long 
consultation with HMRC and the Treasury. This was when HMRC started to talk about contractors who weren’t 
really “in business” taking unfair advantage of the tax system and highlighted service providers as facilitating this 
“abuse”.

The introduction of this legislation spelled the end of the “Composite” model (in which several unconnected 
contractors were appointed as shareholders of the same legal entity to get paid dividends instead of salary) but it 
also had the potential to affect any company advising PSCs. We were heavily involved in the consultation process 
and the drafting of HMRC’s guidance since we wanted to ensure that we could compliantly continue to advise 
PSCs. 

There were those that said that “PSCs are dead” and though they were proved wrong there was certainly an initial 
reluctance among some agencies to deal with PSCs particularly since HMRC had introduced the concept of debt 
transfer up the supply chain if a PSC was found to be a managed service company (MSC).

We carried out training sessions for agencies to try to clarify what was compliant and met regularly with HMRC’s 
new MSC team to ensure that our understanding was correct. We also carried out internal audits to ensure that 
none of our interactions could be construed as being “involved”. Ultimately we felt that an external audit was 
the only thing that would make agencies feel comfortable and we were the first to engage BDO to carry out an 
extensive MSC audit and provide us with an MSC audit opinion which we could share with agencies. 

The emergence of trade bodies such as Professional Passport (2007) and the FCSA 
(2008), who were founded to ensure a minimum audited standard of compliance, 
provided agencies with more confidence and certainly helped the industry as a 
whole to focus on compliance. We have been members of both organisations 
and still advise agencies to check membership of one or the other when putting 
together PSLs.

Our focus on compliance 
keeps you and your
clients safe.
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AWR was introduced on 1 October 2011 to protect 
“vulnerable” agency workers by ensuring that they 
benefited from the same basic pay and employment 
conditions as permanent employees. As is often the 
case, the AWR’s scope was more wide-ranging than 
originally intended and did not just apply to vulnerable 
workers.

There was uncertainty around the calculation of pay 
and holiday pay; who was the comparator; and whose 
responsibility it was to ensure equal pay. We supported 
agencies through this change by hosting seminars and 
creating an agency AWR portal to provide comparator 
rates and reminders as the qualifying period 
approached.  Although most agencies now have their 
own process for checking comparator rates the portal is 
still well used.  

At the same time we reiterated our recommendation to 
introduce or refine Preferred Supplier Lists (PSLs) as part 
of a strategy to mitigate such risks. 

The Agency Workers Regulations (AWR) (2011)

In 2013 the Government published a draft consultation setting out its proposals to deal with the “falsely self-
employed” who were avoiding paying NI by taking advantage of the tax regime meant for the “genuinely self-
employed”.

Many contractors, particularly in construction, worked on a self-employed basis. HMRC had had little success in 
recovering tax from them so they looked to use an MSC legislation type model whereby someone other than the 
contractor might be responsible for the tax.

In 2014 the Government introduced the Onshore Intermediaries legislation which allowed for liabilities for any 
self-employed worker found not to be genuinely self-employed (using a supervision, direction and control test) 
to be transferred to the first intermediary in the supply chain, which was often the agency. This meant that 
agencies working with CIS contractors had to be sure that the contractors were not under Supervision Direction or 
Control (SDC). Because we already had SDC checking processes in place we were able to help agencies with this. 
Agencies ensuring that they were working with compliant providers was once again was key.

The Off-shore intermediaries’ legislation was also introduced in 2014 to tackle offshore schemes and LLPs which 
were being used by contractors to avoid paying employed levels of tax in the UK. HMRC had been unsuccessful 
at closing down these schemes or recovering any money so once again the legislation provided for HMRC to go 
after the first UK company in the supply chain, usually the agency, for the tax. This further emphasised why it is so 
important for agencies to know who they were working with and so ensure they were only working with compliant 
providers.

The Offshore & Onshore intermediaries’ legislation (2014)
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A good provider
is always prepared.

The CFA came into force on 30 September 2017. One of 
the Government’s aims in introducing this legislation 
was to make it much easier to convict companies 
where their employees have facilitated tax evasion. The 
CFA was designed to ensure that companies look more 
closely at their employees’ actions to ensure that the 
supply chain is operating compliantly. So if a consultant 
encouraged a contractor to join a non-compliant 
scheme the agency and its directors might find 
themselves prosecuted.  Once again this reinforced the 
need for agencies to have a strong PSL in place.

To date there has been little enforcement in this area 
but the threat is there. In 2016 a new statutory role of 
Director of Labour Market Enforcement was created. 

This was created with the sole purpose to coordinate 
the efforts of HMRC, the Gangmasters and Labour 
Abuse Authority (GLAA) and The Employment Agency 
Standards Inspectorate (EAS) to ensure enforcement 
efforts are coordinated and targeted. 

However nobody has ever taken the reigns following 
Matthew Taylor’s resignation. Once the position is filled 
we should see enforcement activity increase. 

Getting ahead of this change and ensuring agency 
workers not only understood the impact but were 
also prepared for this change was key in supporting 
agencies in the retention of workers.     

Travel and subsistence rule change (2016)

The Criminal Finances Act (2017) (CFA)

The next big change to affect the sector was the 
change to the tax rules around travel and subsistence 
for agency workers as it was felt that permanent 
employees were at a disadvantage to agency workers. 
There had been a previous consultation on this and 
we had campaigned against this change as we felt 
it put contractors in a worse position than permanent 
employees rather than levelling up the playing field.  
Nevertheless new legislation was introduced imposing 
restrictions on a worker’s ability to get tax relief on his/
her travel and subsistence costs unless it could be 
shown that the worker was not under SDC.

Although this time it didn’t create a financial risk to 
the agency. It did however have a significant financial 
impact for the agency workers and for the umbrellas 
themselves who faced the prospect of HMRC 
recouping any tax losses from them.
                 
Getting ahead of this change and ensuring agency 
workers not only understood the impact but were 
also prepared for this change was key in supporting 
agencies in the retention of workers. 

My Max.  
All the freedom of contracting,
all the benefits of employment.

 
A good provider
is always prepared.
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Is regulation the next step?

Off-payroll working legislation (2017 & 2021)
The Government introduced changes from April 2017 
in the way IR35 was administered for personal service 
companies (PSCs) operating in the public sector. This 
change was then rolled out to the private sector from 
April 2021. 

It is now the client that is responsible for determining 
a contractor’s IR35 status and it is the person that pays 
the contractor’s limited company (be that a recruitment 
business or client) that is responsible for deducting tax 
and National Insurance if the contractor falls inside 
IR35. The only exception will be if the client falls within 
the definition of a “small business” in which case the 
risk stays with the PSC.

This is yet another complicated piece of legislation 
that has left some agencies and end clients not only 
confused but also concerned given the potential 
financial impact if they get it wrong.

This concern has also caused knee jerk reactions in 
certain sectors, in some cases introducing a policy not 
to work with PSCs rather than introduce a compliance 
process to manage the risk appropriately. This in turn 
has had a negative impact on the ability to recruit the 
right candidates.

Given the magnitude of this legislation our main 
focus for some time was to help to educate, inform 
and advise all those affected. We created an online 
IR35 review portal designed to make completing an 
IR35 review quicker and easier than ever before. And 
to provide an audit trail if challenged by HMRC. We 
also held webinars and seminars on the legislation 
change, not only educating individuals on what the 
changes were but also offering advice on how to 
prepare for them.

There have been calls to regulate the umbrella 
industry. MPs have cited examples of nurses caught in 
offshore schemes and workers whose holiday pay has 
been withheld as well as billions of pounds of missing 
tax revenue.

The reality is that there is already legislation in place to 
deal the majority of the highlighted issues. But in order 
for legislation to be effective it needs to be enforced. 
Many of the compliant umbrella companies follow 
a code (through FCSA or Professional Passport) and 
submit and pay for voluntary audits. These companies, 
like PayStream, want to raise standards and will fully 
support and embrace regulatory change.

The companies that do not follow a code, that run 
schemes overseas, are unlikely to worry about 
regulation since they will ignore it anyway. So it is 
enforcement against those companies that is needed. 
Otherwise it will be the case that those who operate 
compliantly today will embrace any future change, 
and those that work around existing legislation will 
continue to do so.

Speak to a member of our team today 
about our range of services.    
Call us on 0161 929 6000 or email
info@paystream.co.uk
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